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Urgency of the research. In the article we considered the
problem of bankruptcy in Ukraine in the aspect of revealing its
features and building a system to counter fictitious bankruptcy.

Target setting. Finding a solution of these issues requires
the development of measures in several aspects: legal, social
and economic. The legal aspect is closely associated with
criminal liability. Unresolved issues within the law reinforce the
negative social and economic consequences of the company
— bankrupt’s activity, its counterparties and the economy as a
whole.

Actual scientific researches and issues analysis. The
article is a logical extension of previous work which dealt with
the problem in question in the scientific literature and the issue
of regulatory framework of deliberate bankruptcy. Particularly,
basic typical kinds of illegal bankruptcy were underlined. Also
the economic classification of features is offered which is
common for the illegal redistribution of property and the ac-
cumulation of debts and losses.

Uninvestigated parts of general matters defining. De-
velopment of methodological and methodical principles of
economic analysis of illegal bankruptcy detection requires the
detailing of various economic characteristics.

The research objective. In this article we examined spe-
cific examples of two high-profile cases to detail the economic
analysis of detecting signs of deliberate bankruptcy.

The statement of basic materials. Emphasizing the
competition nature of bankruptcy and its effects, the interna-
tional experience is considered on the example of one of the
most famous cases of fraud, Enron Corporation’s case (USA).
National bankruptcy case is represented by the holding corpo-
ration "Khlib Ukrayiny".

Conclusions. The first case is a hidden bankruptcy the
sense of which is in the very fact of hiding the difficult financial
position by leadership of a company from shareholders.
Therefore, such fraudulent instruments were used: increasing
cash flows by artificially inflating costs and increasing prices,
manipulation of information in financial statements

Another case is associated with opportunistic actions
aimed at bringing the debtor to the state of bankruptcy for the
purpose of property redistribution and avoiding paying debts.

Summary of experience allows to state the cause-effect
relationships between the opportunistic actions and their con-
sequences in the enterprise’s economy, to develop the next
stages of analysis and to determine the diagnostic system of
indicators under each of the deliberate bankruptcy.
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AHANI3 MDKHAPOHOIO TA
BITYU3HAHOIO AOCBIAY HEPEANIBHOIO
BAHKPYTCTBA

AkmyanbHicmb memu docnidxeHHs1. B cmammi po-
3ensHymi npobnemu iHcmumymy 6aHkpymcmea 8 YkpaiHi
8 acrekmax eusiefieHHs1 03Hak ma mnobydosu cucmemu
npomudii HepearnbHOMy 6aHKpymcmasy.

lMTocmaHoeka npobrnemu. BupiweHHs yux numaHb
nompebye po3pobku cucmemu 3axo0ie 0OHOYacHO 8 OeKi-
JIbKOX acrekmax: pasosux, coujanbHUX, €eKOHOMIYHUX.
lpasosull acrnekm mMmICHO rog'a3aHull ¢ KpuMiHarIbHO
gidnosidanbHicmio, HesupiueHicmb npobrem 8 Mexax
rpasa MoCumoe HeeamueHi coujaribHO-eKOHOMIYHI Hacrio-
Ku 8 disinbHocmi nidnpuemcmea-6baHkpyma, lioeo KOoHmpa-
2eHmi8, 8 EKOHOMIUi 8 YirloMy.

AHaniza ocmaHHix OocnioxeHb | ny6nikayid.
Cmammsi € n02i4HUM rMoO08XEeHHSIM MonepedHLol npauj,
Oe posensidanucsi eugdyeHicme npobremu 8 HayKosil rime-
pamypi, nUMaHHs HOPMamugHo20 MiOrPyHMSs HepearnbHO-
20 baHkpymcmea, € cmammi eudineHi npasosi 03HaKu
sudie npomunpasHo2o baHKpymcmea, ma 3arnporioHogaHa
Kracuikayisi eKOHOMIYHUX O3HaK, rnpumamMaHHUX He3a-
KOHHOMY nepepo3nodiny maliHa ma HakKonu4yeHHo 3abop-
208aHoCcmi ma 36umkis.

BudineHHs1 HedocnidxeHUx YacmuH 3a2asibHol
npo6nemu. Po3pobka MemodomnoaidHux ma MemoOuYHUX
3acad eKOHOMIYHO20 aHarli3y 8USI8/IeHHS MPOMuUNPagHoO20
6aHkpymcmea nompebye Oemanisauii  pi3HOMaHImHuUx
E€KOHOMIYHUX O3HaK.

MocmaHoeka 3ae0daHHsI. 3 memoto demanizauyii eko-
HOMIYHO20 aHanidy wj000 8uUsI8/IEHHS] O3HaK HepeasibHO20
b6aHkpymemea 8 OaHili cmammi po32fsiHymi KOHKpemHi
npuknadu 080X ay4YHUX cripas.

Buknad ocHoeHo20 mamepiany. [lidkpecntonodu
€0UHY KOHKYpcCy rnpupody baHkpymcmea, U(ioe0 HacrioKu,
po3ensgHymi MiXHapoOHuU 0oceid Ha npuknadi O0Hiei 3
camux eidoMux waxpalCbKux cripag — cripasu Kopriopauii
«EHpoH» CLUA (Enron Corporation) ma eimyusHsiHy cripa-
8y npo b6aHKpymcmeo OepxkasHOI akuioHepHOI Kopriopauil
«Xni6 YkpaiHu».

BucHoeku. lNepwa crnipasa € npuxosaHum baHkpymc-
meOoM, CEHC SIKO20 rofisieae came 8 yKpuBaHHI 8aXK020
¢piHaHCOB020 cmaHy cyb'ekma eocriodaprogaHHsI Ui020
KepigHUUMBOM 8i0 3auikasrneHux ocib - 8 daHomy sunadky
8i0 akuioHepis. [nsi ybo2o bynu sukopucmaHi maki wax-
palicbKi iHcmpymeHmu siK 36ifbLWUEHHST 2pOWOo8UX MOMOKIg
3a paxyHOK wmy4Ho2o 36inbweHHs1 cobisapmocmi i 3poc-
maHHSA UiH, MaHinymnoeaHHs1 iHghopmayiero y iHaHcos8oi
3s8imHocmi. IHwa cripasa noe’sizaHa 3 orMoOpmMyHICMUYHUMU
digmu, wo cripsimosaHi Ha 0o8e0eHHs1 6opxHUKa 00 cmaHy
baHKpyma 3 Memoro nepeposnodiny MaliHa ma yHUKHEHHS
crinamu 6opaosux 30608 ’d3aHsb.

Y3aeanbHeHHs1 0ocgidy Hadae 3Mmoey eu3dHayumu rpu-
YUHO-HaCcriOKo8I 38’A3KU MiX oropmyHicmuyHUMU OisiMu
ma ix Hacniokamu 8 eKoHoMmiui nidrnpuemcmea, po3pobumu
nodanbwi emanu aHarnidy, susHayumu cucmemy rokasHu-
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Kig diazHOoCmMUKU 8i0no8iOHO A0 KOXHO20 3 8udie Hepearib-
Ho20 baHKpymcmea.

Keywords: debtor; hidden bankruptcy; bankruptcy; redis- Knroyoei crioea: 60pxHUK; npuxosaHe baHKpymcmeo;,
tribution of property debt. dosedeHHs1 0o baHkpymcmea; nepepo3nodin matiHa; 6op-
208i 30608 ’13aHHS.

Urgency of the research. Problems of bankruptcy institution in Ukraine belong to one of the most
relevant and have a multiplicative character. Their solution requires the development of measures
simultaneously in several aspects: legal, social and economic. The legal aspect is closely connected
with the criminal responsibility that is enshrined in the Criminal Code of Ukraine: the fictitious bank-
ruptcy (false, deceptive, fraudulent action to create a picture of the financial failure); leading to bank-
ruptcy (the creation of conditions for stable financial insolvency); concealment of bankruptcy (insol-
vency disguise); illegal actions in the case of bankruptcy (forbidden behavior in the case of financial
insolvency).

Target setting. However, according to Cherniavsky S., it could be difficult to call to account, for the
following reasons: "At first, even after the detection of crime law enforcement officers must wait for
completion of the tender procedures (the latter, as known, can last for several years); secondly, such a
gap in time leads to loss of necessary evidences; thirdly, there is a high degree of latency of these
acts due to the fact that most lenders do not ask for protection of the police because they do not want
to disclose the content of financial and economic activity and the real sources and size of their in-
comes”. [1].

From socio-economic aspect the pendency of these problems makes difficult the implementation of
bankruptcy proceedings, reinforces the negative effects of opportunistic actions due to the creation of
deliberate bankruptcy. Social and economic problems in bankruptcy as a result of fraud are as follows:
the loss of state property, reducing revenues to the budget and the loss of jobs. Topical tasks of fraud
prevention lie in the creation of tools that will identify unscrupulous actions. They include principles of
economic analysis.

Actual scientific researches and issues analysis. In a previous article we addressed to the is-
sues of deliberate and unscrupulous bankruptcy, countermeasures to which are in the plane of the
legislative aspects. We characterized the level of investigation of this problem in the scientific literature
and came to the conclusion that for clarifying the impact of illegal actions on the structure of assets
and capital we need their classification. Herewith, their economic characteristics and performance re-
quire amendments and specifications for each type of a deliberate bankruptcy [2].

Uninvestigated parts of general matters defining. The research objective.

The purpose of this article is more detailed examination of specific schemes of unconscientious
opportunistic behavior during bankruptcy or in crisis management before the bankruptcy proceedings
to determine the appropriate tools of economic analysis, which we should use to diagnose fraudulent
intentions.

The statement of basic materials. In scientific and practical works on the study of dubious and
deliberate bankruptcy, their causes and features, massive character of such bankruptcies is stressed.
This is confirmed by the information provided by the State Tax Service of Ukraine [3]. It raises the is-
sue of criminal schemes of tax evasion using fraudulent bankruptcy procedures that have been orga-
nized by a group of persons whose activities have an international character. The enyerprises of
Ukraine, UK and Russia were involved in criminal activity in the form of extensive dealer network.
More than 600 companies whose gross income was more than 10 bin. UAH were involved in such
fraud schemes.

lllegal bankruptcy is the phenomenon present not only of the post-Soviet countries. The common
thing among problems of bankruptcy, which gives opportunities for participants to misconduct, is ex-
plained with some objective reasons, namely, the competitive nature of bankruptcy proceedings, when
due to the insolvency the debtor cannot repay debts to creditors fully or partially.

This is quite justified measure that exists in the laws of many countries for a real difficult situation of
the enterprise-debtor. It simultaneously serves under certain conditions (imperfect legal framework,
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level of corruption, the degree of the shadow economy, the weakness of state control) as the basis for
deliberate bankruptcy. The ability to "escape” from the payment of debts creates diversity, variability
schemes of illegal bankruptcy.

Typical cases are examples which exist in many countries with different levels of economic devel-
opment. First example. One of the most famous cases of fraud of business corporation "Enron"”, US
(Enron Corporation) is assigned to deliberate bankruptcy. Corporation was established in 1985 and
was the first company that had a huge network of gas pipelines. Soon it became the largest trader in
the market of electricity. At the time of the crash in 2001 the company employed 22 thousand employ-
ees in 40 countries [4].

The prerequisite that provided opportunities for illegal actions was the release of the US energy in-
dustry from excessive state control in 90th. Being a corporation of a national scale it had wide connec-
tions in political circles. The millions of contributions were made through the company for needs of
political leaders of Republicans and Democrats which allowed to receive "an unprecedented share of
the public electricity supply, and large tax benefits" and to significantly weaken the government control
[4]; each individual transaction was legal or almost legal due to the fact that for the realization of
scams the company involved experienced lawyers and accountants.

Such fraudulent scheme consisted in concealment of real economic indicators from shareholders
and potential investors due to the distortion of accounting information. For this purpose thousands of
offshore companies were created in accordance with the US law. Useful agreement for the supply of
electricity allowed the increase of costs and therefore the selling price of electricity. It also made pos-
sible to write off the debts of the parent company to subsidiaries offshore in order to hide the real
state. The growth of debt was caused by the rapid expansion of the market that occurred for a long
time. It gave the possibility to persuade shareholders to increase stakes and invest in pension funds
which were subordinated to the company or were on reinsurance. Wherein, the information provided
to the tax authorities was more realistic. Company with losses did not pay income tax.

The large amount of debt led to the collapse of the company and the bankruptcy case was opened
in 2001.

The conclusions on this case are following. According to the classification of bankruptcy types
in the Ukraine it would be useful to attribute scheme, through which the company fell into bankruptcy,
particularly to the hidden bankruptcy. For a long time its leadership concealed the real financial posi-
tion from shareholders manipulating information in the financial statements. The main features of a
template of a hidden bankruptcy are shown in Table 1.

The bankruptcy of "Enron" revealed serious problems within the US system of financial reporting of
public companies (Generally accepted accounting principles, GAAP) and its European counterpart IAS
(International Accounting Standards), according to which all public corporations of the world account
for reporting including companies of Ukraine. The requirements for the reliability of information from
investors, lenders and partners cause increase in attention on disclosure standards, particularly in off-
balance sheet operations and transactions management.

Second example. Another typical example may be the case of bankruptcy of the state Joined-
Stock Company "Khlib Ukrayiny" which has been a powerful grain market operator for two decades
and included about 80 companies for the production of bread and also Odessa and Nikolayev port
elevators. "In 1999 the Supervisory Board of “Khlib Ukrayiny” decided to reorganize five entire proper-
ty complexes such as Odessa’s, Novopoltavsk's, Yevpatoria's, lvano-Frankivsk and plant bakeries in
Talne" [5].

Thus, under the procedure of reorganization based on Talne’s Combine of Bread two entities were
created, State Enterprise "Talne" and State Enterprise "Talnovsky Combine of Bread Products" (“Tal-
novsky CBP”) The division to the two businesses was the reason of their financial difficulties (and fur-
ther bankruptcy) due to the fact that the technical and technological production shops were linked and
could not work independently. The bankruptcy of State Enterprise “Talne” was initiated in November
2004. Sanation plan suggested the transfer of part of complete property complex of the enterprise to
newly established private company "CBP Talne" (Limited Liability Company) for a nominal amount of
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6.1 million which should have been used to repay accounts payable of State Enterprise "Talne". State
Enterprise "Talne" was declared bankrupt in 2009.
Table 1

Characteristic of a hidden bankruptcy of "Enron" based on the regulatory framework
of insolvency in Ukraine

son.

The type of Definition of deliberate bankruptcy
deliberate under the regulatory framework of Fraud actions of «Enron»
bankruptcy insolvency Ukraine [6]

Providing potential lenders with false The company's management convinced the shareholders to
information about the financial position increase stakes and invest in pension funds which were sub-
and property status of the enterprise (in ordinated to the company or were on reinsurance.

financial statements or other documents)
that creates a false impression of a nor-
mal financial situation.
The possibility of establishing a causal As a result of the bankruptcy, ordinary employees of "Enron"
é link between the information provided lost pension savings worth around $ 1 billion that pension fund,
° and the losses suffered by a third per- controlled by the corporation, invested in shares of the corpo-
I

ration. Along with the fund of the corporation, about 500 min.
USD of other private US pension funds were invested.

Reporting obfuscation, destruction of
documents or information concealment
of realistic assessment of the debtor's
property; artificial increase of accounting
profit

Fraud of the company was in its accounting operations. Com-
pany management and auditing

company has developed and implemented a complex scheme
of information concealment from the public, shareholders and
investors. This was done with a purpose to distortion of the
true financial position of the corporation

Goals: "Enlarging" of costs and price
with the purpose of increasing stock

Big bonus to management, herewith, the Company received
the tax refund amounting to about 400 min. USD.

prices; appropriated property
Result: the cumulative loss
The main conclusion

The accumulation of losses that led to bankruptcy
Changing the approach to financial reporting

For privatization of another State Enterprise "Talnovsky CBP" another private company was creat-
ed with almost the same name of Limited Liability Company (LLC) “CBP Tallne"(with “lI), (in Russian
from “KXI1 TanbHe” the letter “b” is subtracted and got “KXIN TanHe). The company LLC “CBP Tallne”
performed repairs to the elevator of State Enterprise "Talnovsky CBP" and gave it a number of other
services and the latter did not pay. As a result, by the decision of the Commercial Court State Enter-
prise "Talnovsky CBP" was obliged to pay the fine of 5,7 min. UAH to LLC “CBP Tallne”.

According to another entity's (“Dionis”) request from December 25, 2014 the court recognized the
state enterprise "Talnovsky CBP " as a bankrupt and opened the liquidation procedure. Limited Liabil-
ity Company "CBP Tallne" through the following courts™ decision increased debt requirements for gov-
ernment enterprise and got 9 million UAH. The Executive Committee of the City Council illegally rec-
ognized the property of state enterprise “Talnovsky CBP” as private property. That allowed taking the
next step of “CBP Talne” (LLC). It bought assets of state enterprises by 17.5 million UAH. The identifi-
cation of such fraudulent intentional leading to bankruptcy is shown in Table 2, Figure 1.

In July 2015 the Court recognized these decisions as illegal. However, state assets have not been
returned yet. As a result, the opportunity to make a decision on the privatization of shares owned by
the state in the authorized capital is lost. They can be sold neither at an auction nor by tender nor on
the stock exchange. In fact, there was illegal alienation with the carrying value of the part of integral
property complex and the state suffered from losses of hundreds of millions. Overall, despite the legal
prohibition to alienate the property of state property, Myrivskyy and Buzivskyy elevators, Balivskyy,
Prilutsky, Talnivsky, Kharkivsky Ne1 and Chernyakhovsky Combines of Bread Product, bread base
Ne84, Kyiv Institute of bread products and other property has been completely appropriated. The result
is an illegal appropriation of at least 11 integral property complexes and part of the property of almost
fifty companies of "Khlib Ukrayiny" [5].

Table 2
Characteristic of intentional leading to bankruptcy concerning
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Talne's Combine of Bread Products

for 17.5 min. UAH

‘ennnnnnnannnnnnnnnnns’

The type of Definition of deliberate bankruptcy under the regulatory lllegal actions of private and gov-
deliberate framework of insolvency Ukraine [6] ernment enterprises
bankruptcy
Premeditated or intentional leading to bankruptcy Doing of dubious investment transac-
Ted is recognized if there is evidence of misconduct that leads to tions, bringing businesses into bank-
5 = 'g- sustained financial insolvency ruptcy, artificial debt, unlawful deci-
g 5 £ Signing deliberately disadvantageous agreements; unreason- sions of local councils, courts and
= g 8 able transfer of a property and funds to any third party; artificial other government agencies
-— = increase of payables and receivables
STATE ENTERPRISE Talne's Combine of Bread
State Enterprise "Talne" State Enterprise
- "Talnnvekv CRP" w
! Transfer the part = - -~ ~ RN \
= ofcomplete 1 — - N, \
i property com- i | s .
= plex for6.1 1 | . ! !|—§__
: million UAH & Services for | | Requireme ! debt 1
ISYCLLIY Ty Il 57min. ; | :
T, JPttie uag 1! nisofthe requireme
e, ettt 1 1 Bankruptc 1 1 nts 9 min.
I 1 y cases ! I UAH I
LLC "CBP Talne" (Limited - r-
Liabili mpan
ability Company) LLC “CBP LLC [
Tallne” “Dionis” |
: A |
* Transfer integral @
: property complex =

Fig. 1. Transferring state assets to private companies

The findings of the case. Thus, there was an intentional leading to bankruptcy which led to a re-
distribution of property and cancellation of debt. Typical case relates to the usage the businesses
which have been created to make premeditate bankruptcy and to the case where the debtor company
makes a transfer of assets to newly established enterprises, thus, left insolvent for covering the debt.

This means that company’s debt to external creditors (counterparties, financial institutions, tax au-
thorities) has been created artificially with simultaneous exclusion of facilities and equipment for the
newly created subsidiaries. Subsequently interested party initiated bankruptcy of the debtor.

Usually, this scheme includes sharing a single property complex with several companies in the
form of contributions to authorized funds of newly established companies; illegal activity on the distri-
bution of parent company debts between affiliated companies; concealment or falsification of account-
ing documents; alienation of property at reduced prices to the benefit of other persons or entities; can-
cellation of funds and property of companies to purchase securities that do not have real market value,
etc. [1].

General conclusions. The bankruptcies of these two companies serve as an example and under-
line the need for an integrated approach to solve the issues on countering deliberate bankruptcy. Even
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the most thorough economic analysis of the enterprise’s activity, its information base and accounting
cannot be efficient without adherence to legal regulations.

Taking into the account characteristics of typical patterns of illegal bankruptcy, further research of
deliberate bankruptcy is related to the consideration of the stage of economic analysis separately for

each type of bankruptcy.

The results of complex analysis of the debtor and its contractors will determine the direction of re-
search to find a deliberate bankruptcy features. Identification of cause-effect connections with the help
of the analysis of agreements with contractors and their impact on the financial and economic indica-
tors may be the evidence of the presence (or absence) of the dubious bankruptcy features. We should
pay attention to economic analysis of the availability, state and flow of fixed assets and also inventory

analysis.
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