HaykoBuii BicHuk MNoniccst Ne 2 (14), u. 2, 2018

Scientific bulletin of Polissia Ne 2 (14), P. 2, 2018

®IHAHCHU. BAHKIBCBKA CIIPABA

UDC 343.7

P. S. Berzin, Doctor of Law,
Associate Professor,

R. A. Volynets, Candidate of Juridical
Sciences, Associate Professor

MECHANISM FEATURES OF DAMAGING
THE STOCK MARKET AND ITS
SIGNIFICANCE IN CRIMINAL LAW

Urgency of the research. The recognition of the stock
market as the object of criminal law protection requires the
elucidation of socio-economic aspects of its functioning,
among which outstanding place occupy: a) economic proper-
ties of the stock market; b) its relationship with the state and
market economy.

Target setting. The clarification of the above-mentioned
aspects allows us to identify the main features of the damage
caused to the stock market and its significance for the for-
mation of a comprehensive criminal-legal protection of the
stock market. In the current Criminal Code of Ukraine (here-
inafter - the CC) there is no such integrity of criminal law
protection, therefore, some elements of the stock market
would thus "fall out" of criminal-legal protection, and the
damage caused by attacks on such elements is not taken
into account when resolving the issue of criminal liability.

Actual scientific researches and issues analysis.
Problems of criminal law protection of the stock market were
studied by P. P. Andrushko, O. O. Dudorov, R. O. Movchan,
D. V. Kamenskyi, 0. O. Kashkarov, H. A. Rusanov,
0. B. Sakharova, Ye. L. Streltsov, V. R. Shchavinskyi and
others.

Uninvestigated parts of general matters defining. The
need for criminal-law protection of the stock market, taking
into account the socio-economic indicators of the damage
caused to it, is not sufficiently substantiated in scientific
works.

The research objective of this article is to develop the
research directions of mechanism features of damaging the
stock market, which ultimately will allow substantiating the
need and ways of recognizing some elements of the stock
market as the components of a single, integral object of crim-
inal law protection.

The statement of basic materials. The authors consider
the peculiarities of the formation of negative changes in the
stock market, the socio-economic essence of such changes,
concerning the interests of stock market participants and the
links between them.

Conclusions. The conducted research allows to deter-
mine the components of the criminal-legal protection of the
stock market, which are associated with the normative regu-
lation of the mechanism of causing damage to the stock mar-
ket.
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OCOBJIMBOCTI MEXAHI3MY 3ANOAIAHHA
LwKoan ®OHAOBOMY PUHKY TA NOIro
3HAYEHHA B KPUMIHAJITIbHOMY TMPABI

AkmyanbHicmb memu docnidxeHHsi. BusHaHHs1 hoH-
008020 PUHKY 06°€KMOM KpUMIHabHO-MPasosoi OXOPOHU
nompebye 3’scysaHHsI coujasibHO-eKOHOMIYHUX acrekmie
lio2o ¢byHKUiOHy8aHHS, ceped SIKUX OKpeMe Micuye rocioa-
omb: a) eKOHOMIYHi enacmugocmi ¢hoHO08020 PUHKY; 6)
io20 38’530K 3 0ep>kagor ma PUHKOBOK €KOHOMIKOHO.

lMocmaHoeka npo6nemu. 3’sicy8aHHs Ha38aHUX 8ULLE
acriekmig 0o3gonse gudinumu OCHO8HI ocobnusocmi 3a-
rodiroeaHoi poHO0BOMY PUHKY WKOOU ma ii 3Ha4YeHHs1 Orsi
¢popmy8aHHs  UiNiCHOI  KpUMIHanbHO-MPagosoi  OXOPOHU
¢oHO08020 pPUHKY. Y uuHHOMYy KpumiHanbHOMYy KoOekci
YkpaiHu (0ani — KK) maka uinicHicmb KpuMiHambHO-
rpasosoi OXOPOHU 8IOCYMHS, y 38’3Ky 3 YUM OKpeMi erie-
MeHmMu ¢hoHO0B020 pUHKY mak bu mosumu “sunadaroms” i3
KpUMIHarbHO-pasosoi OXOPOoHU, a 3aroditoeaHa rnocseaH-
HAMU Ha maki enemMeHmu wkoda He epaxos8yembCs rpu
8UPIWEeHHI MUMaHHs Mpo KpuMiHarnbHy 8idrnosidansHicms.

AHani3z ocmaHHix 0OocnidxeHb i ny6nikauyii. [lpo-
briemam KpumiHarbHO-MPasosoi OXOPOHU hOHA0B8020 PUHKY
npucesiyeHi pobomu 1. 1. AHdpywka, O. O. [ydoposa,
P.O. MosyaHa, [].B. KameHcbkozo, O. O. Kawkaposa, I". A.
Pycanoea, O. b. Caxaposoi, €. /. Cmpensyosa, B. P. llja-
8IHCbKO20 ma iHWUX.

BudineHHs1 HedoclideHUX YacmuH 3a2anbHol npo-
6nemu. HedocmamHbo y Haykosux rpausx obrpyHmo-
8yembcsi nompeba KpuMiHarbHO-pPaso8oi OXOPOHU GHOH-
008020 PUHKY 3 ypaxyB8aHHSIM COouiallbHO-€KOHOMIYHUX 10-
Ka3HuKie 3arnoQisiHOI ioMy wkodu.

lMocmaHoeka 3aedaHHsI. OCHOBHUM 3ag0aHHsIM O0aHoi
cmammi € po3pobrieHHs1 HanpsiMie OOC/IOXKEeHHST MexaHi3my
3arnodisiHHA WKoOu ¢hoHOO08OMY PUHKY, W0 3pewmoto 003-
gonumb 0brpyHmysamu rnompeby ma crnocobu eu3HaHHsI
OesiKux enieMeHmig ¢hoHO08020 PUHKY CKnadosumu €dOUHO-
20, yinicHo2o 06’ckma KpUMiHasibHO-Pago8oi OXOPOHU.

BuknadeHHs1 OCHO8HO20 Mamepiany. Asmopu
po3zensdaomb  0cobriueocmi  YmeOopeHHsT Yy  GhoHO08OMY
PUHKY He2amueHUX 3MiH, couiasibHO-€KOHOMIYHY CymHicmb
makux 3MiH, W0 cmocyembcsi iHmepecie y4acHuUKie ¢hoHA0-
8020 PUHKY ma 38’53Ki8 MiXK HUMU.

BucHoeku. [lposedeHe docridxeHHs1 00380r1sI€ 8U3Ha-
qumu cknadosi KpuMiHanbHO-MPagosoi 0XOpPOoHU (hoHO0B020
PUHKY, WO M08’A3ylombCsi 3 HOPMamueHO peariaMeHma-
uiero mexaHiamy 3arnodisiHHSI WKoOU hOHOO8OMY PUHKY.

Kmro4voei cnoea: ¢poHdosuUl PUHOK; KpUMiHanbHe rpa-
80; UiHHI nanepu; wkoda; 3MiHU; y4aCHUKU ¢hoHO0BO20 PUH-
Ky; coyjarnbHi 36’s3Ku.

Urgency of the research. The recognition of the stock market as the object of criminal law protec-
tion requires the elucidation of socio-economic aspects of its functioning, among which outstanding

93

[CD) ev-nc |

Berzin P. S., Volynets R. A. Mechanism features of damaging the
stock market and its significance in criminal law



HaykoBuii BicHuk MNoniccst Ne 2 (14), u. 2, 2018 Scientific bulletin of Polissia Ne 2 (14), P. 2, 2018

®IHAHCHU. BAHKIBCBKA CIIPABA

place occupy: a) economic properties of the stock market; b) its relationship with the state and market
economy.

Target setting. The clarification of the above-mentioned aspects allows us to identify the main fea-
tures of the damage caused to the stock market and its significance for the formation of a comprehen-
sive criminal-legal protection of the stock market. In the current Criminal Code of Ukraine (hereinafter -
the CC) there is no such integrity of criminal law protection, therefore, some elements of the stock
market would thus "fall out" of criminal-legal protection, and the damage caused by attacks on such
elements is not taken into account when resolving the issue of criminal liability.

Actual scientific researches and issues analysis. Problems of criminal law protection of the
stock market were studied by P. P. Andrushko [1, p. 70-72], O. O. Dudorov[2, p. 16-21; 3; 4, p. 450-
470; 5], R.O.Movchan [3], D.V.Kamenskyi [5], O.O.Kashkarov [6], H.A.Rusanov [7],
O. B. Sakharova [8], Ye. L. Streltsov [9, p. 130-135; 10; 11], V. R. Shchavinskyi [12] and others. How-
ever, particular attention needs to be paid to issues relating specifically to the mechanism of the dam-
aging the stock market in order to form the most effective criminal law protection for it.

Uninvestigated parts of general matters defining. The need for criminal-law protection of the
stock market, taking into account the socio-economic indicators of the damage caused to it, is not suf-
ficiently substantiated in scientific works.

The research objective of this article is to develop the research directions of mechanism features
of damaging the stock market, which ultimately will allow substantiating the need and ways of recog-
nizing some elements of the stock market as the components of a single, integral object of criminal
law protection.

The statement of basic materials. Among the main socio-economic features of the stock market
affecting its recognition as a criminal defense object [13, c. 10], particular attention is required to the
following: 1) the economic content of the stock market, which should be associated with its recognition
as an element of the financial system of the state; use in the functioning process of the stock market
specific financial instruments - securities; activity of stock market participants, which ensures their
economic interests; the purpose of functioning, which is the accumulation of financial resources and
their redistribution among stock market participants; 2) the functional relationship of the stock market
with the state as an "element" of the market economy (the main characteristic of the stock market
functioning is its attractiveness for various investors, such attractiveness provided by the state in the
person of the authorized bodies). The reason for the state influence on the stock market is that only
the state represented by the authorized bodies is able to regulate, balance the extremely unstable and
unpredictable market conditions, which depends on the favorable climate of investment [14, p. 10; 15-
20]. The peculiarity of the CC norms, which imply responsibility for encroachments on the stock mar-
ket, is their derivative character, due to: 1) the recognition of the state as a mandatory participant in
the stock market with a specific set of functions performed by its bodies; 2) "influence" of the state on
the stock market participants, which provides the securities investment attractiveness; 3) the stock
market functioning purpose - "the creation of a holistic highly liquid and efficient stock market" [20],
capable of integration into world stock markets. These circumstances are directly related to the recog-
nition of the stock market by the object of criminal law protection.

Having studied the mentioned socio-economic features of the stock market, let us turn to the fol-
lowing issues: what acts affecting the stock market, make some negative changes in it, and what is
the socio-economic essence of such negative changes?

In clarifying the essence of the stock market properties as an object of criminal law, we note that
the indicator of interests "defeat" of its participants is the inability to reach their goals and the inability
to meet their basic needs. In this regard, we note that the interests of stock market participants de-
pend on the main goals that they seek to achieve in the course of their activities, namely: 1) the inter-
ests of persons who issued (loaned) securities - the receipt of income from such issue (loan); 2) the
interests of persons who invest in securities - the receipt of income from investing in issued securities
and / or the receipt and use of rights belonging to a person who holds issued securities or other finan-
cial instruments; 3) the interests of professional participants in the stock market and their associations
depend on the particular activity of such participants, namely: a) the receipt income in the case of
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trading securities; b) ensuring the agreements conclusion and their execution in the case of activities
related to the institutional investors assets management [21]; ¢) ensuring the securities storage pro-
cess, opening and keeping securities accounts, providing financial transactions on these accounts,
entering into and executing securities transactions, in particular, when professional participants carry
out depositary activity; d) creation of the necessary conditions for ensuring the supply and demand,
ensuring the process of trading financial instruments, concluding the necessary agreements and their
implementation, the services of an arbitrator in resolving disputes between the participants in the or-
ganization of trade in financial instruments, as well as receiving income in the case where a profes-
sional participant carries out activity on the organization of trade in the stock market, services provi-
sion; 4) interests in the placement, circulation of securities and other financial instruments - the receipt
of income from such placement (circulation); 5) interests in the depositary activity process of a partici-
pant in the stock market - ensuring the securities storage process, opening and keeping securities ac-
counts, providing financial transactions on these accounts, entering into and executing securities
transactions. In general, these interests in the stock market can be linked to: a) the receipt of income
from the activity, which is recognized as an entrepreneur (its separate type); b) goals of the so-called
"non-commercial character” (in particular, in the case of depositary activity); c) the acquisition and use
of certain rights granted to holders of securities and other financial instruments; d) the financial market
infrastructure itself, which concerns the investment attractiveness of the financial and stock markets of
the country, the proper functioning of these markets (at the "macroeconomic" level). Consequently,
recognition of the participants' interests in the stock market in the criminal law protection object struc-
ture depends on correctness of incorporation into relevant norms of the criminal law of created impos-
sibility of the named participants to receive certain income from their activities, engage in non-profit
activities, use financial instruments and raise the level of investment attractiveness in the state.

The presence of social ties in the stock market is determined by: a) the totality of its participants; b)
existing links between them, which take the form of legal relations and are carried out at issue, place-
ment, circulation, and accounting of securities; c) "subject" of these legal relationships - securities. As
a result of an encroachment on the corresponding social links "break"”, the following methods are cre-
ated: a) when the person changes his status in the stock market and excludes himself from the scope
of relations existing on the stock market; b) when the person issues an act of implementation or appli-
cation of the law that changes such social relations in the stock market; c) when a person refrains from
committing a certain act. Participants in the stock market are subjects of social ties, which can be
"broken" or "torn apart". Therefore, their effect on the stock market, taking into account the above ap-
proach, can be described as "internal". In the case when the persons having an influence are not sub-
jects of social ties that ensure the functioning of the stock market, the influence exercised is "external.

The answer to the second question requires the recognition of the distorted interests of the stock
market participants and the social links between them caused by certain parts of the stock market pro-
vided by the Special Part of the CC, as well as the expenses that a person has or should do to restore
his violated right (for example, valuable securities issuers interests violation related to the receipt of
income from such issue (emission), investors' interests in securities related to the receipt of income
from investing funds in issued securities and / or for the receipt and use of rights belonging to a person
having emitted securities or other financial instruments). Some of the disturbed interests may be asso-
ciated with lost profits, in particular: reduction of investment attractiveness, valuable securities issuers
interests violation related to the receipt of income from their issue, etc.

The above determines that in the Special Part of the CC, there are no damage types caused: 1) to
the "primary" interests of stock market participants (issuers of securities, investors in securities, per-
sons having issued securities or other financial instruments, professional stock market participants
and their associations), as well as securities activities (in particular, the use of rights belonging to per-
sons owning issued securities or other financial instruments, deployment and circulation of securities
and other financial instruments), that is, the receipt of income from issuance securities (for example,
"primary interests" are mentioned in their volume, which are in the quest to receive income, only partly
coincides with the meaning of causing "significant pecuniary damage to the investor in securities" (Part
1 of Article 2231 of the CC); "Receipt by a person ... or third parties of unreasonable profits in a signifi-
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cant amount "(Part 1, 2 of Article 2321 of the CC), etc.); 2) the "ultimate" interests of stock market par-
ticipants - their achievement of investment attractiveness of securities in the state (above all, it affects
the state as a participant in the stock market and the methods it uses in this market) (if necessary, the
violation of such investment attractiveness can be taken into account in the content "Committing ...
transactions aimed at the acquisition or alienation of securities or derivatives to which the insider in-
formation relates" (Part 2 of Article 2321 of the CC); "causing grave consequences” (Part 3 of Article
2321 of the CC and Part 2 - notes to this article of the CC), causing the " material injury in significant
size to the investors in securities (including shareholders)" (p. 1, Art. 2322 CC), etc.).

Conclusions. The conducted research allows to determine the components of the criminal-legal
protection of the stock market, which are associated with the normative regulation of the mechanism
of causing damage to the stock market in at least two directions.

Within the first direction, the characterization of such a mechanism in the structure of the object of
criminal law protection depends on the content of losses, costs and lost profits experienced by partici-
pants in the stock market, as well as the direction of encroachments on their interests and existing
social relationships between them.

This direction allows us to conclude that not all of these losses, costs and lost profits, depending on
the "vulnerability” of the interests of stock market participants and the links between them, "represent-
ed" in the current criminal law. Indeed, in the Special Part of the Criminal Code, there are no variations
of damage caused by such components of the stock market as: 1) "primary"” interests of stock market
participants in the process of their activities, as well as activities related to securities; 2) "final" inter-
ests of stock market participants - to achieve their investment attractiveness of securities in the state.
That is, such stock market components would "fall out" from the content of its criminal law protection
and require normative regulation in the criminal law. Until the criminal law of the Special Part of the
Criminal Code does not stipulate the kinds of damage caused to the participants of the stock market,
the criminal law will not be able to ensure the unity, integrity of the criminal law protection of the entire
stock market of the state.

Within the scope of the second line of normative regulation, the mentioned above losses, costs and
lost profits that are created in the stock market have a certain effect on the integrity of its criminal law
protection. For the formation of such integrity, the functioning Criminal Code should take into account:
1) all the features of losses, costs and lost profits, which are fully reflected in the criminal law; 2) only
certain peculiarities of losses, expenses and lost profits that characterize the increased social danger
of only some of made on the stock market encroachments. This, in turn, will determine the impact of
such encroachments on the integrity of the criminal-law protection of the stock market, at least on two
relatively independent levels: a) based on the content of the offenses defined by the criminal law,
which are considered crimes of certain kinds, and the criminal-law measures envisaged for their com-
mission; b) on the basis of the content of those encroachments and violations they created on the
stock market, which are not provided by the criminal law.
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