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Urgency of the research. The topic is relevant, since
legislative regulation of accounts of this type occurred in
March-June 2017, and subordinate regulation — at the end of
2017.

Target setting. To investigate the peculiarities of
conditional storage (escrow) accounts functioning in Ukraine.

Actual scientific researches and issues analysis. Due
to the lack of a relevant regulatory framework until recently,
the peculiarities of the operation of the escrow accounts,
taking into account Ukrainian specificity, were not
investigated.

Uninvestigated parts of general matters defining.
Although Escrow accounts were widely considered in foreign
literature, the Ukrainian specificity of these accounts has not
been studied.

The research objective. Submit substantiated proposals
to improve the mechanism of the operation of escrow
accounts based on an analysis of the newly adopted
legislation on these issues.

The statement of basic materials. It is shown that this
type of accounts was actually implemented for a specific
purpose — the implementation of compulsory share purchase
(squeeze-out) in Ukraine, which left its imprint on the
inconsistency with the traditions of global regulation. In
Ukraine the conclusion of contracts for the opening of escrow
accounts is usually made between the client of the bank (the
account holder) and the bank itself, without participation and,
accordingly, without taking into account the interests of the
beneficiaries; accordingly the account belongs to the named
«holdery. In the context of the implementation of the squeeze-
out procedure, the issue of the proper identification of minority
shareholders who sell shares is not resolved, which is likely to
lead to difficulties in obtaining funds for these shares. Neither
the laws nor the subordinate regulation are aimed at
protecting the rights of minority shareholders in the process of
squeeze-out.

Conclusions. In order to bring Western-style legal
regulation of the operation of escrow accounts and protect the
rights of minority shareholder — beneficiaries, appropriate
changes must be made to the legal regulation.

Keywords: escrow accounts; account holder; beneficiary;
squeeze-out.

DOI: 10.25140/2410-9576-2018-2-2(14)-103-107

YK 336.717.18

10. J1. OpuHeub, 4. 10. H.,

[OOLEHT,

C. . F'onybuubKuim, eKOHOMICT,
J1. M. BenkiH, K. T. H., CT. HAyKOBUN
CniBpobITHUK

BAHKIBCbKI PAXYHKU YMOBHOI'O
3BEPIrTAHHSA (ECKPOY)
AK MEXAHI3M PEATI3ALII MPUMYCOBOIO
BMKYNY AKLIW (CKBI3-AYT) B YKPAIHI:
NPOBJIEMHI MUTAHHA

AkmyanbHicmb memu  docnidxeHHsi. Tema €
aKmyarsibHOK, OCKifbKU 3aKkoHoOag4ye yHOPMYyBaHHSI paxyHKie
makoz2o muny ei0bynocs y 6epesHi-yepsHi 2017 poky, a
rid3aKkoHHe peaynosaHHs1 — HanpukiHyi 2017 poky.

lMocmanoeka npo6nemu. [ocnidumu ocobnusocmi
pyHKUiIOHY8aHHSI paxyHKie yMO8HO20 3bepieaHHsi (eckpoy) &
Ykpaini

AHani3 ocmanHix docnidxeHb i nybnikayil. Y 368’a3ky
i3 eidcymHicmio Q0 ocmaHHbO20 4Yacy  8i0noeiOHOI
HopMmamueHoi 6a3u, ocobnueocmi byHKUiOHy8aHHSI €CKpoy-

paxyHKig, 3 ypaxyeaHHsIM yKpaiHCbKOi crneyucpiku, He
docnidxysanucsi.
BudineHHsi HedocniOXeHux 4acmuH  3a2asibHol

npo6nemu. Xoya paxyHKU e€CKpoy OOCmamHbO WUPOKO

po3enadanucsi y 3akopOOHHIl  nimepamypi, yKpaiHcbKka
crieyucpika yux paxyHkie He gugdanacsi
lMocmaHoeka 3aedaHHA. [loOamu  obrpyHmoseaHi

rpono3uuii wodo yOOCKOHaNEHHs1 MexaHiaMmy ¢byHKUIOHy8aHHS
eCKpoy-paxyHKie Ha nidcmasi aHanizy HOBOMPUUHSIMO20
3aKoHodascmea 3 0aHuX numasb.

Buknad ocHogHo20 mamepiany. [lokasaHo, wo OaHul
mun paxyHkie ¢hakmu4yHo ernposadxysascsi 0 KOHKPEemHy
mMemy — peanisaujito npumMyco8o20 8uUKyry akuil (ckeiz-aym) e
YkpaiHi, wo Haknano ceill eidbumok HesidrnogiOHocmi
mpaduyisim ceimogozo peayntosaHHsl. B Ykpaiti yknadaHHs
dozoeopie w000 8iOKpUMMSI €CKPOy-paxyHKie 30ilCHIOEMbCS,
SIK Mpasuso, Mix KrieHmom 6aHKy (805100inbuem paxyHky) ma
camum 6aHkom, 6e3 yyacmi i, eidnoeiOHo, 6e3 epaxysaHHs
iHmepecie beHegiyjapis;, 8iONMO8IOHO paxyHOK Hamexums
Ha3zgaHoMy  «80s100inbuto». Y  KOHmekcmi  30iliCHEeHHsI
npouedypu cKgiz-aymy He eupiwieHe numaHHsl HanexHoi
ideHmuaikayii MiHopumapHuUXx akuioHepie — rpodasujie akuyil,
wo, ckopiw 3a ece, npu3sede 00 mMpyOHowjie 8 ompumMaHHi
Kowmig 3a ui akyji. AHi 3aKOHU, aHi Mi03aKOHHE peayoeaHHs
He cripsiMogaHe Ha 3axucm rpas MiHoOpumapHUX akuioHepis y
npouedypi cksiz-aymy.

BucHoegku. 3 memoto rnpugedeHHs1 00 3axiOHUX pagosux
mpaduyilti  peaynoeaHHs OyHKUIOHy8aHHSI €eCKpOYy-paxyHKie
ma 3axucmy npas MiHOpumapHuUx akuioHepie — 6eHediuiapie
HeobxiOHO 8Hecmu 8iOMo8iOHI 3MiHU y rMpasose peayito8aHHs.

Knro4doei cnoea: eckpoy-paxyHku; 80500ineyb paxyHKy;
beHebiyiap; ckeiz-aym.

Urgency of the research. One of the common mechanisms for ensuring transparency and
conscientiousness of the transaction abroad is escrow (from escrow — conditional deposition) [1]. In
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Ukraine, the legislative regulation of escrow accounts was initiated by the Law of Ukraine of
23.03.2017 Ne 1983-VIIl «On Amendments to Certain Legislative Acts of Ukraine on Increasing the
Level of Corporate Governance in Joint-Stock Companies» (Entered into force 04.06.2017). So,
escrow accounts are a new economic mechanism for the banking system for Ukraine, so its research
is relevant.

Target setting. To investigate the peculiarities of conditional storage (escrow) accounts functioning
in Ukraine.

Actual scientific researches and issues analysis. Due to the lack of a relevant regulatory
framework until recently, the peculiarities of the operation of the escrow accounts, taking into account
Ukrainian specificity, were not investigated. The first publications in Ukrainian sources of information
are mainly informative, and in some cases, a brief analytical nature [1-3]. Russian experience and
experience of the USA are considered in the Russian article [4], as well as a certain idea of the
specifics of escrow accounts in the United States can be obtained from the English-language source
[5]. Regarding the implementation of the squeeze-out procedure, let us pay attention on the
publication [6] of allegedly securing the implementation of a squeeze-out in Ukraine for civilized
European rules, which is in fact far from reality. It is more realistic to recognize the assessment based
on practical Russian experience, which states that the squeeze-out occurs without the consent of
minority shareholders, as a rule, an unfair price, with complete neglect of the rights of minorities under
such a procedure [7]. Consequently, there is a need to clarify the peculiarities of the operation of the
Escrow accounts as a mechanism for the implementation of a squeeze-out in Ukraine - in order to
improve and mitigate the negative consequences for minority shareholders.

Uninvestigated parts of general matters defining. Although Escrow accounts were widely
considered in foreign literature, the Ukrainian specificity of these accounts has not been studied.

The research objective. Submit substantiated proposals to improve the mechanism of the
operation of escrow accounts based on an analysis of the newly adopted legislation on these issues.

The statement of basic materials. As noticed above, in Ukraine the legislative regulation of the
operation of escrow accounts was initiated by the Law Ne 1983-VIIl. The main idea behind this law
was the introduction of allegedly European procedures for mandatory and / or forced execution of
squeeze-out and/or sale out procedures [6] in Ukraine (although it is unclear why these procedures
should be considered purely European, because they are more similar to Russian as they are
described in the sources [4; 7]). Accordingly, as will be shown below, the legal regulation of the escrow
procedures is configured, mainly for performing squeeze-out and/or sale out. Subsequently, a number
of key by-laws were adopted: changes to the Regulations on the conduct of depositary activities,
approved by the Decision of the National Commission on Securities and Stock Market dated
September 14, 2017 No. 692, and amendments to the Instruction on the Procedure for Opening, Use
and Closing Accounts in the National and foreign currencies, approved by the Resolution of the Board
of the National Bank of Ukraine dated December 18, 2017, No. 133.

Since the main act of the civil law of Ukraine is the Civil Code of Ukraine (CCU), it is logical, first of
all, to make changes on escrow accounts in the CCU, namely to make changes of Chapter 72 «Bank
Account» § 2 «Account of conditional storage (escrow)» (Articles 1076-1 — 1076-8). In addition, to
make changes the Law «On Joint Stock Companies», in particular, the squeeze-out procedure are
described in the new article 65-2.

Thus, according to p.1 of art.1076-1 CCU, under the contract of conditional storage account
(escrow), the bank undertakes to accept and enter into the conditional storage account (escrow),
opened to the client (account holder), cash received from the account holder and / or from third
parties, and to transfer such funds to the person (s) indicated by the account holder (the beneficiary or
beneficiaries), or to return such funds to the owner of the account on the grounds stipulated by the
contract of the conditional storage account (escrow). According p.3 of art.1076-2 CCU, for the onset of
the grounds provided for by the contract of the conditional storage account (escrow), the bank shall,
within the time period established by the agreement (in its absence, within 5 working days from the
date of the relevant grounds), transfer the amount, which is on the account of conditional storage
(escrow), to the beneficiary. Conditional storage account (escrow) may provide for the transfer to the
beneficiary of the amount in the conditional storage account (escrow), parts depending on the
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occurrence of the grounds specified in the contract.

In addition, according p. 9 of the newly introduced art.65-2 of the Law «On Joint Stock
Companies», the applicant demands for the acquisition of shares in all shareholders of the company
pays the price of shares to the shareholders by transferring monetary amounts to a banking institution
in which the claimant has opened an account of conditional storage (escrow), the beneficiaries of
which are shareholders in which shares (their successors or other persons who are entitled to receive
funds in accordance with the law) are acquired.

The analysis and comparison of these norms suggests that the Ukrainian system of escrow
accounts is not an American or European system. This is imitation (formal copying) of western terms
and concepts, without comprehension, assimilation and implementation of their deep essence.

First, in American and European legal traditions, the buyer (the person who transfers the funds to
the escrow agent), the seller (the person receiving the funds - in terms of p. 1 of art. 1076-1 CCU - the
beneficiary), as well as escrow agent (in terms of p. 1 of art. 1076-1, the CCU — the bank opening the
escrow accounts) necessarily conclude a trilateral agreement [4, 7]. The CCU describes only a
bilateral agreement between the buyer and the bank. The CCU does not stipulate the conditions and
circumstances of the beneficiary's participation in the signing of such an agreement, although this
possibility implies implicitly.

So, according to p.1, 2 art.1076-7 of the CCU, any amendments to the contract of conditional
storage account (escrow), except those specified in part two of this article, shall be entered solely
provided that the written consent for such changes is made by the beneficiary, regardless of whether
the beneficiary is a party to the contract of the conditional storage account (escrow) If the beneficiary
is not a part of the contract of conditional storage account (escrow), without its consent such
changes shall be made to the changes that do not restrict the rights of the beneficiary arising from the
contract of conditional storage account (escrow). In the event of a dispute, the obligation to prove that
the relevant changes to the contract of conditional storage account (escrow) do not restrict the rights
of the beneficiary shall be borne by the bank [end of quotation]. But the unclear reservation is «if the
beneficiary is not a part of the contract» since p. 1 of art. 1076-1 CCU does not provide for such
participation.

However, taking into account that beneficiaries in the sense of p. 9 of the new art. 65-2 of the Law
«On Joint Stock Companies» are numerous minority shareholders of a joint stock company, the
number of which can reach thousands or even tens of thousands, then it becomes clear intention to
avoid the participation of the beneficiaries in signing a contract of conditional storage (escrow) — since
the authors of the Law of Ukraine Ne 1983-VIII sought to resolve all issues without these beneficiary
shareholders, and this goal was consistently achieved, as shown by the experience of Russia [7].

Secondly, in the American and European legal traditions, the buyer (the person who transfers funds
to the escrow agent — in terms of p.1 of art.1076-1 of the CCU — the «owner» of the account) is the
owner of the escrow account, and this owner is exactly escrow agent (in terms of p.1 art.1076-1 CCU
— bank that opens the escrow account) [4; 7]. Thus, in the article [4, p. 2] cited in art.1075 of the
California Civil Code, according to which «the property subject to transfer under the contract may be
transferred to a third part, which, upon certain conditions, must transfer it to the performance of the
contract. Owning a third person under the condition is called escrow». However, if the escrow account
does not belong to this third party, then it cannot be said that the funds belong to this third party. In the
article [1] it is also noted that the Law Ne 1983-VIIl in the changes of the CCU «confuses» the concept
of the owner of the account (in essence, the escrow agent) and the person who transfers funds to
such an account (in essence, the depositor of funds).

As stated above, the key task of the escrow agent, according p. 3 of art. 1076-2 CCU, is, on the
basis of the grounds provided by the contract of conditional storage account (escrow), to transfer the
amount contained in this account to the beneficiary. At the same time according to p. 1, 2 art. 1076-3
CCU, if the contract of conditional storage account (escrow) involves providing the bank with
documents confirming the onset of grounds for transferring funds to the beneficiary or the funds
specified by him to the person holding the conditional storage account (escrow), or returning such
funds to the account holder , the bank checks such documents for compliance with the terms of the
contract of conditional storage account (escrow) solely on the basis of external features, unless
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otherwise provided by law or contract of conditional storage account (escrow). If the bank considers
that the documents provided by the person do not correspond to the conditions of the contract of
conditional storage account (escrow) on the external grounds or other requirements, established by
the contract of conditional storage account (escrow), the bank is obliged to refuse to this person in the
transfer of funds with the written notification from indicating the reasons for the refusal within five
working days from the day of receipt of documents for the transfer of funds on the account of
conditional storage (escrow), unless otherwise provided by the account agreement conditionally of
storage (escrow).

However, in the context of the new article 65-2 of the Law «On Joint Stock Companies» is a great
danger for the beneficiary shareholders that neither the law nor the by-laws have resolved the issue of
proper identification of minority shareholders — stock sellers. Thus, according p. 10 of the new article
65-2 of the Law «On Joint-Stock Companies», a joint-stock company, within 5 business days from the
date of receipt from the Central Securities Depository of securities, the list of shareholders is obliged to
draw up a list of persons, in which the shares are purchased, with the indication of the amount of funds
to be paid by the applicant claims in favor each shareholder whose shares are purchased, as well as
provide such a list to a banking institution in which, according to part nine of this article, a conditional
storage account (escrow) is opened. The said list is drawn up by the company on the basis of the list
of shareholders received from the Central Securities Depository in accordance with this part.

Instead, it should be borne in mind that these data are very outdated, since the vast majority of
shareholders received shares in joint-stock companies during the privatization process, that is, in the
mid-1990s, the 20th century. During this period, personal data, passport data of many shareholders
has changed, in many cases there were successors. But the list of persons who purchased shares
was not kept up to date. Therefore, the gap is that there are no defined instructions for banks that will
open escrow accounts, how to identify individuals in various cases of non-compliance of the actual
owner (actual beneficiary) data with the information given in the shareholders list. All this will lead to
the actual inability to obtain funds for redeemed shares.

Conclusions. The above mentioned proves that in order to bring Western legal traditions
regulation of the operation of escrow accounts and protection of the rights of minority shareholders —
the beneficiaries must make the appropriate changes in the legal regulation: to correctly define the
«owner» of the escrow accounts; determine that the contracts of conditional storage (escrow) are
concluded by three parties - the buyer, the seller (the beneficiary) and the escrow agent (in terms of p.
1 art. 1076-1 CCU — a bank opening the escrow account); to implement the mechanism of escrow
accounts in the process of squeeze out to be identified as the beneficiary — signatory to the contract of
minority shareholders; to protect the rights of minority shareholders in the implementation of the
squeeze-out procedures, to develop a typical contract of conditional storage account (escrow); to
establish the rules for the proper identification of minority shareholders — stock sellers in cases where
the actual data on the shareholder (the actual beneficiary) are not in accordance with the list of
shareholders.
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