HaykoBui BicHuk MNonicca Ne 3 (15), 2018
ISSN 2410-9576 (Print); ISSN 2412-2394 (Online)

Scientific bulletin of Polissia Ne 3 (15), 2018

EKOHOMIKA TA YTIPABJIIHHA HALIOHAJIBHUM rOCI1IO4APCTBOM

UDC 338.2:351.72:343.8

0. M. Tohochynskyi, Doctor of Pedagogy,
Associate Professor,

Honoured Worker of Education of Ukraine,

V. O. Anishchenko, Candidate of Engineering
Sciences, Associate Professor,

M. S. Puzyrov, Candidate of Juridical Sciences

ECONOMIC AND LEGAL NATURE
OF PUBLIC-PRIVATE PARTNERSHIP
IN THE PENITENTIARY SYSTEM

Urgency of the research is in the necessity to solve a
complex task for the improvement and development of new
forms of economic and legal provision of the execution of pun-
ishments.

Target setting. Despite the state recognition of the con-
cept of «public-private partnership» in the Penitentiary sphere,
a lot of issues concerning economic and legal nature of this
institute require in-depth interdisciplinary research.

Actual scientific researchers and issues analysis.
Domestic and foreign scholars researched the issues of expe-
diency or inexpediency of creating private penal institutions,
due to legal attitudes, without paying attention to economic
component.

Uninvestigated parts of general matters defining.
The issues as to argumentation of private sector in the field of
execution of punishments using are still underdeveloped.

The research objective. Clarification of economic and le-
gal nature of public-private partnership in the Penitentiary Sys-
tem with further substantiation of its perspective forms for
reaching the goal of economic expediency and correction and
re-socialization of convicts.

The statement of basic materials. Foreign experience
studying enabled to identify such forms of public-private part-
nership in the Penitentiary System as: 1) provision of psycho-
logical, medical and educational spheres of activity, as well as
maintenance of prison facilities; 2) economic component of
prison functioning, medical and social services and partially
security functions; 3) transporting, feeding and providing other
services for prisoners’ holding; 4) guarding and maintaining
order in courts; 5) prisoners’ guarding in medical institutions.

Conclusions. The following perspective forms of econom-
ic and socio-legal substantiation for public-private partnership
in the Penitentiary System are offered: 1) concluding contracts
regarding labor employment of convicts; 2) building of new
remand prisons and penal institutions in the cities of Ukraine at
the expense of redistribution of public and private funds.
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EKOHOMIKO-NMPABOBA NMPUPOOA
AEPXABHO-NPUBATHOIO NAPTHEPCTBA
B NEHITEHUIAPHIN CUCTEMI

AkmyanbHicmb memu 0OocnidxXeHHs1 ronseae y Heob-
XIOHOCMI PO38’3aHHS KOMIMIIEKCHO20 3aglaHHs w000 800C-
KOHarneHHss ma po3pobrieHHs HO8UX (DOPM EKOHOMIKO-
rpagogozo 3abesrneyeHHs1 NPOUECY BUKOHaHHS MOKapaHk.

lMocmaHoeka npo6nemu. Hessaxatouyu Ha OepxasHe
BU3HaHHSA KOHUEernmy «0epxasHo-MpusamHo20 napmHepcm-
8a» 8 neHimeHujapHil cghepi, 6bazamo numaHb €KOHOMIKO-
npaeoesoi rnpupodu Uybo2o iHcmumymy nompebyoms rnoasu-
brieHo20 MixAucyurnniHapHO20 OOCTIOXKEHHS.

AHani3z ocmaHrHix docnidxeHb i ny6nikayii. Bimyus-
HSHI ma 3apybixXHi eueHi docnidxysanu rnpobrnemu GouinbHO-
cmi yu HeOOoYinbHOCMI CMBOPEeHHS MpusamHUX ycmaHo8
BUKOHaHHS rokapaHb 3 1opudUYHUX no3uuiti, He npudinuewu
y8aau eKOHOMIYHIU ckriadosid.

BudineHHs1 HedocnidxeHux YacmuH 3a2allbHoi npo-
6nemu. HedocmamHbo onpaybosaHi numaHHs apaymeHma-
uii moxxrnueocmeu 8uUKOpuCmMaHHs1 NpusamHo20 cekmopa y
cehepi BUKOHaHHS MoKapaHb.

lMocmaHoeka 3ae0aHHs. 3’sicysaHHsI €KOHOMIKO-pPasosoi
npupodu OepxKagHO-NpPUBaMHO20 napmHepcmea 8 fneHimeHuj-
apHiti cucmewmi 3 nodanbwum obrpyHmyeaHHsIM (io20 rnepcrie-
KmugHUx ¢hopm 0r1si Q0CS2HEHHSI Memu eKOHOMIYHOI AoUinbHO-
cmi ma euripaenieHHs1 i pecoujianisauji 3acyOKeHux.

Buknad ocHo8HO20 Mamepiany. BugueHHsi 3apybixHO-
20 doceidy dano Moxnugicme susisumMuU maki ¢oopmu Oepxa-
B8HO-MIPUBAMHO20 NapmHepcmea 8 rneHimeHyiapHiti cucmemi:
1) 3abesneyeHHs1 Mcuxoso2idHoi, MeOUYHOI U 0ceimHbOI cghep
disnbHOCMI, @ makox mexHiyHe obcry2osysaHHsi bydisenb
miopmu; 2) 20crodapcbKo-eKOHOMIYHa cknadosa ¢hyHKUIOHY-
8aHHs MIopMU, MeOUKOo-couiaribHe 00C/y208y8aHHs i Yacm-
KOBO OXOPOHHI hyHKUIi; 3) nepemilieHHs, xap4ysaHHs1 U Ha-
OaHHsl  [HWux rocrye wWodo ympuMaHHs 3acyOXeHux;
4) oxopoHa U nidmpumaHHsi Mopsi0ky & cydax; 5) oxopoHa
3acyoxeHux y nikysanbHUX 3aknadax.

BucHoeku. 3arnpornoHogaHo maki nepcriekmusHi ¢gpopmu
EeKOHOMIYHO20 ma couyiarbHO-NpPasosozo obrpyHMyeaHHs
OepxxagHO-NMpusamHo20 MapmHepcmea 8 neHimeHuiapHil
cucmemi, sik: 1) yknaGeHHs1 KoHmpakmis wodo mpydosoi
3alHamocmi 3acyoxeHux; 2) 6y0isHUUMBO HOBUX CIlidHUX
i3on1Amopie ma ycmaHo8 BUKOHaHHs IMoKapaHb y 6esluKuX
micmax YkpaiHu 3a paxyHok repepo3nodiny 0epxasHuUx ma
rnpusamHux ¢goHaie.

Knro4voei cnoea: ekoHomiko-rnpasosa rpupoda; depxas-
HO-rpusamHe napmHepcmeo; rneHimeHyiapHa cucmema.

Urgency of the research. Current stage of the Penitentiary System of Ukraine reforming places on
the agenda a complex task concerning the improvement and development of new forms of economic
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and legal provision of the execution of punishments, taking into account positive domestic developments
and progressive foreign experience.

Target setting. One of the most debatable issues from not only legal but economic points of view
in the sphere of the Penitentiary System functioning is the involvement of private sector to one or an-
other segment of its activity. Analysis of foreign experience shows that different countries have differ-
ent approaches regarding volumes of private sector involvement into Penal sphere. Regardless of
such volumes both in science and practice, the term «public-private partnership» is used in general as
well as in the Penitentiary sphere in particular. It should be noted that this institute is new for Ukraine.

At the same time, due to the transformation processes in the 21st century the first steps in this direc-
tion have already been announced by the Ministry of Justice of Ukraine. Thus, according to the Concept
regarding reform (development) of the Penitentiary System of Ukraine (approved by the Cabinet of Min-
isters of Ukraine dated September 13, 2017, No. 654-r) one of the main tasks of the reform is building of
new remand prisons and penal institutions in the cities of Ukraine in public-private partnership [1]. It is
important to note that in Ukraine since 2010 the Law «On public-private partnership» [2] is in force.

Despite the state recognition of the concept of «public-private partnership» in the Penitentiary sphere, a lot
of issues concerning economic and legal nature of this institute require in-depth interdisciplinary research.

Actual scientific researchers and issues analysis. The study of foreign experience of private
sector involving in the field of execution of punishments is the object of scientific papers of such schol-
ars as L.L.Ananian, | H.Bohatyrov, Sh. Dolovich, O. H. Krykushenko, A. A. Nykyforov,
O. P. Radchenko, S. H. Rokosuiev, V. M. Trubnykov, I. S. Yakovets and others. The named scholars
researched the issues of expediency or inexpediency of creating private penal institutions, mostly due
to legal attitudes, without paying proper attention to economic component.

Uninvestigated parts of general matters defining. Scholars have not yet dealt with the issues as
to argumentation of the possibilities of private sector using in the field of execution of punishments in
such an institution, as public-private partnership in the Penitentiary System. The list of forms of such
partnership remains open today: to extend it only to building of new penal institutions or to other areas
of vital activity of the Penitentiary System. Taking into account complex nature of raised issues, the
answer to the question is not only in the field of Law, but Economics as well, that determines formula-
tion of the subject of the study.

The research objective. The purpose of the article is to clarify economic and legal nature of pub-
lic-private partnership in the Penitentiary System with further substantiation of its perspective forms for
reaching the goal of economic expediency and correction and re-socialization of convicts.

The statement of basic materials. Private prisons, as an element of the Penal System, appeared
in the 19th century [3, p. 145; 4, p. 34], but became widespread in foreign practice in the 80’s of the
20th century [5, p. 142-144].

Taking into account the subject of the research, defining of the concept «public-private partnership» is
primary as starting point for achieving the purpose of the study. This definition is currently contained in
the Law of Ukraine «On public-private partnership». According to paragraph 1 part 1 Article 1 of this Law,
public-private partnership is cooperation between the state of Ukraine, the Autonomous Republic of Cri-
mea, territorial communities as relevant state bodies and bodies of local self-government (state partners)
and between legal entities, except state and municipal enterprises, or individuals, who are entrepreneurs
(the private partners), carried out on the basis of the contract in order, established by this Law and other
legislative acts and corresponds to the features of public-private partnership, defined by this Law.

Based on the above definition and other provisions of Article 1 of the Law, we can distinguish the follow-
ing features of public-private partnership in the field of execution of punishments: 1) the existence of two
parties represented by such subjects as: the Ministry of Justice (that is the main body in the system of cen-
tral executive authorities, which ensures the formation and implements state policy in the field of execution
of criminal punishments and Probation) and bodies and institutions subordinated to it, on the one hand, and
legal entities and individuals — on the other hand; 2) such cooperation is carried out on the basis of the con-
tract; 3) private partner is determined based on the competition; 4) the winner (winners) of the competition
is (are) fully responsible for the fulfillment of obligations under the contract of public-private partnership.
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At the same time, the relevant law in Article 1 establishes special features of public-private partner-
ship, namely: 1) giving the rights to govern (use, exploit) the object of partnership or acquisition, creat-
ing (building, reconstructing, modernizing) of public-private partnership object with further governing
(using, exploiting) on condition of acceptance and fulfilment by the private partner of investment obli-
gations in accordance with the contract, concluded in public-private partnership (paragraph 7, part 1,
Article 1); 2) the long-term relationships (from 5 to 50 years) (paragraph 8 part 1, Article 1); 3) transfer-
ring a part of the risks in the process of public-private partnership implementation to the private partner
(paragraph 9, part 1, Article 1); 4) making investments by the private partner into partnership objects
from sources not prohibited by Law (paragraph 10, part 1, Article 1) [2]. Regarding to the specifics of
the Penitentiary System functioning, the most interesting feature of public-private partnership is given
in paragraph 7 part 1 Article 1. Such its formulating creates the basis for realization in Ukraine of both
«nominal» and «operational (operating)» models of penal institutions privatization.

Analysis of foreign experience of these two models functioning, shows that according to the «nomi-
nal privatization» model, the private sector provides material assistance by financing building of new
penal institutions, and according to the «operational privatization» model, private firms are willing to
take on all everyday work, government of relevant penal institutions, spending much less money than
the state which invests in such activity [3, p. 146].

Such approach, as the researches show (and ours is not an exception), does not always bring
positive results. In particular, the analysis of the research by R. O. Andreiashchenko [4, p. 116-117,
125, 127] gives grounds for concluding that the reason for the privatization of a number of prisons in
England and Wales in the late 1980s and early 1990s was their overcrowding, that caused a number
of criminal emergencies because of decrease in the level of prisoners' provision and the restriction of
their rights. At present, in these countries, the main purpose of private prisons is to reduce the state's
spending on the Penitentiary System.

The privatization of penitentiary institutions in France was also caused by the problem of prisons over-
crowding [5, p. 142, 143]. At the same time, it should be noted that the reform of the Penitentiary System in
France in the 1980s solved the problem of prisons «overcrowding», but had no economic success.

Scholars have found out that it can also be very significant loss connected with private prisons. This is
not only due to the fact that prisons themselves are built at public expense, but also because of the ultimate
inefficiency and incompetence of private institutions in many spheres, such as management, office, super-
vision, medicine. However, the use of mixed types of prisons, in which, for example, catering and cleaning
are under the responsibility of the private sector, succeeded, but it still does not save money [6, p. 12].

At the same time, the study of USA experience in the field of prisons privatization has led to the
conclusion that saving in the execution of punishments is possible only in case of criminal and execu-
tive (due to which execution of the punishment means the implementation of its legal restrictions, and
the essence of the execution of punishment is the implementation of retribution), but not corrective
(based on the concept of a combination of punishment with corrective influence and aims at correcting
and re-socializing the convicts) paradigm of the process of punishments execution.

So, according to the researchers, in the United States, private prisons receive from the state corre-
sponding amounts per convict, regardless of the fact how much it costs. Thus, the task of the prison
business is to create such a mechanism and a security mode in order to minimize guards’ work. In one
of the most modern prisons of the Correctional Corporation of America, 750 convicts are guarded by
only 5 employees [5, p. 144].

It should be remembered that the provision of isolation and the achievement of the goal of convicts’
correction are completely different things. If the first direction can be provided by reducing human re-
sources due to the introduction of modern engineering and technical solutions, then the second direc-
tion is in the system of «human — humany», and not «khuman — machine (technologies)». It is difficult (at
least very early) to imagine the Penitentiary System, where the functions of employees of the depart-
ment of social and educational and psychological work will be performed by robots (machines). This
does not apply to automated systems for processing information, banks for storing personal data, etc.
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Despite the above organization of execution of punishments in private prisons in the United States,
some experts in this country point out that there is some danger that, trying to reduce labor costs, pri-
vate institutions run the risk of sacrificing security.

Economic justification of functioning of private prisons can be illustrated by the following example: «If
a state reduces prison expenses through contracts with the private sector, the price stipulated in the con-
tract should be lower than the price previously charged by the state to the penitentiary institution. If a pri-
vate contractor also intends to receive income from this activity, then he has to spend less money on
managing the prison than the contract provides. Under such approach, in order to ensure the interests of
both parties involved, private prisons must be kept at significantly lower costs than the state has done. At
the same time, private contractors have no rights and can not allow the slightest decrease in the condi-
tions of convicts’ imprisonment and holding. However, in practice, private contractors are not worried
about these problems. Their desire to reduce costs even at the expense of prisoners and the conditions
their holding, was the only and predictable result of acting contracts» [3, p. 147].

Nowadays, taking into account detailed analysis of foreign experience in appropriate sphere, the
peculiarities of national mentality and legal culture it seems unacceptable to talk about the introduction
of the private sector into the Criminal and Executive System of Ukraine through functioning of the
«operational (operating)» privatization model of penal institutions [7, p. 34—-35].

At the same time, the rejection of the «operational (operating)» privatization model of penal institu-
tions does not deny positive principles of public-private partnership in general and the possibilities re-
garding its use in the field of execution of punishments in particular. So, based on the results of foreign
experience studying and national peculiarities of Ukraine, we consider the following forms of public-
private partnership in the Penitentiary System to be acceptable at the present stage: 1) provision of psy-
chological, medical and educational spheres of activity, as well as maintenance of prison facilities (Ger-
many); 2) economic component of prison functioning, medical and social services and partially security
functions (Germany, Switzerland); 3) transporting, feeding and providing other services for prisoners’
holding (France); 4) prisoners’ transporting, as well as guarding and maintaining order in courts (England
and Wales); 5) prisoners’ transportation or their guarding in medical institutions (Sweden). We consider it
reasonable to reflect these forms as the subject of appropriate contract between the Ministry of Justice of
Ukraine (subordinated to it bodies and institutions) and relevant private partners.

Conclusions. As a result of research we can say that now in Ukraine there are both legal and
economic preconditions for the development of public-private partnership in the Penitentiary System.
Despite the legally recognized possibility of implementing the «operational (operating) privatization»
model (according to which private firms are willing to take on all everyday work, management of the
relevant penal institutions, while spending much less money than the state which invests in such activ-
ity) as well as economic expediency of such a model for the state, its introduction in Ukraine can lead
to deterioration of the conditions of prisoners’ holding, violation of their rights.

According to the results of the study, perspective forms of economic and socio-legal substantiation
of public-private partnership in the Penitentiary System are considered such as: 1) concluding con-
tracts regarding labor employment (labor use) of convicts sentenced to imprisonment in conditions
when labor is their right, and production capacities of the most correctional colonies are in poor condi-
tion (unable to provide all the convicts with jobs); 2) building of new remand prisons and penal institu-
tions in the cities of Ukraine at the expense of redistribution of public and private funds.
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