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EVALUATION OF HOLDER PROFITS VIOLATION OF THEIR EXCLUSIVE RIGHTS

Abstract. The processes of infringement of intellectual property rights in the market of technology
products. Determined significant amount of economic loss holders in violation of their exclusive rights.
Methodical provisions for the economic evaluation of the opportunity costs of original (licensed) pro-
duction (owners) in violation of intellectual property rights, the amount of which the authors linked to
the first degree holder to use their production capacity. Formed structure of unit holders lost potential
and offered economic and mathematical models to determine. Theoretical proposals authors illustrat-
ed with specific examples from the practice of Ukrainian machine-building enterprises.
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OUIHIOBAHHA YI'IYIJ.I,EHO_'I_' BUroau NPABOBJIACHUKIB
NPW NOPYLUEHHI IX BUKNIOYHUX NMPAB

AHomaujis. [JocnidxxeHo rnpouecu rnopyweHHs rnpas iHmesnekmyarsbHOI 81acHOCMi Ha PUHKY meXx-
HornoeiyHux rnpodykmia. BusHayeHO 3Ha4yHi obcsieu eKOHOMIYHUX 36UmKie rpaeoenacHuUKie rpu rnopy-
WEHHI IX 8UKMIOYHUX rpas. Po3pobrieHo MemoOuYHI MOMOXeHHST W000 €KOHOMIYHOI OUiHKU pO3Mipy
ynyu,eHoi 8u2o0u 8upobHuUKie opuziHabHOI (NiyeH3iliHoi) NpodyKuii (MpasosnacHuUKi8) npu nopyweHHiI
npae iHmesnekmyarsnbHOI 8rnacHOCMi, Ppo3Mip 5IKOI asmopamu eriepule rog’ssisaHe 3 cmyrneHeM 8UKOpU-
CmaHHs1 Pagos/1IacCHUKOM €80IiX 8UpOobHUYUX nomyxHocmel. CchopMo8aHO MoesrieMeHmHy cCmpyKmy-
py empadeHux MOmMeHUilHUX Moxrueocmell npasossiacHUKie ma 3arporioHO8aHO EKOHOMIKO-
MamemamuyHi Moderni ix eusHadyeHHsi. TeopemuydHi Mpono3uyii agmopie rnpoicmpo8aHo Ha KOHK-
pemHux npuknadax 3 npakmuku pobomu yKpaiHCbKUX MauwuHobydieHUX nidnpuemcms.

Knroyoei cnoega: iHmenekmyarnbHa enacHicmb, KOHmpaghakm, 36umku; ynyuweHa suzoda; nome-
Hyian niénpuemcmea.
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OLIEHKA YNYLUEHHOW BbIrobl NPABOOBJIAOATENEN
NPU HAPYLLEHUU X UCKNIOYUTENbHbIX NMPAB

AHHOMauyus. ViccnedosaHbl rnpouecchl HapyweHuUsl rnpae uHmesiekmyanbHol cobcmeeHHocmu
Ha pbIHKe mexHomozaudyeckux npodykmos. OnpedesieHbl 3Ha4UMeribHbie 00beMbl 3KOHOMUYECKUU
ywepb npasoobnadamerneli npu HapyweHUU UX UCKMoYumernbHbIX npas. PaspabomaHbl memoduye-
CKUE IMOJI0XKEHUS M0 3KOHOMUYECKOU OUeHKe paamepa yryuweHHOoU 8b1200bi rpoussodumerneli opuau-
HanbHoU (nuyeH3uoHHol) npodykyuu (npasoobnadamerned) npu HapyweHUU rpas uHmernnekmyarb-
HoU cobcmeeHHOCMU, pa3Mep Komopol asmopamMu 8riepeble Ces3aHO CO CMENeHbI0 UCMOoMb308aHUSs
npasoobnadamenem c80UX [rPoU380OCMBEHHbLIX MowHocmel. CghopmuposaHa noafemeHmHas
cmpykmypa yryuweHHbIX MoMmeHyuanbHbIX 803MoXHocmel ripagoobnadamernel u npednoXeHbl KO-
HOMUKO-Mamemamuuyeckue mooeniu ux onpedesieHus. Teopemuyeckue rpedrioxXeHUsi asmopos rpo-
UIIIOCMpuUpPoOBaHo Ha KOHKPEMHbIX MpumMepax U3 Mpakmuku pabombi yKpauHCKUX MauwuHOCmpou-
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mesibHbIX npednpusmud.
Knroueebie cnoea: uHmernnekmyasnbHass cobcmeeHHOCMb;, KOHmMpaghakm, yobimKu; yryuweHHas
ebl2o0a; nomeHyuas npeodnpusimus.

Rationality of the research topic. Analysis of global, European and national markets leads to the
conclusion that the current state of the violation of the exclusive rights for various product kinds is be-
coming more widespread. The volume of counterfeit in some areas of entrepreneurship can be com-
pared to legal production volumes, and often exceeds it. Capacity of the global market of counterfeit
products is about 650 billion US dollars according to the Organization for Economic Co-operation and
Development. Therewith there is a trend of steady and significant growth in sales of counterfeit prod-
ucts: the global market volume of counterfeit products at this time exceeds 1.6 billion US dollars. As a
result, funds that are commensurate with the cost of officially designated gross national product stay in
the shadow turnover, substantial damage is caused to Ukrainian business, and there is a threat to life
and health of citizens, etc. Economic and social damage thus are huge and difficult to calculate. The
current position threatens Ukraine’s international prestige, preventing its entry into the international
economic community. According to analysts, annual losses of companies-manufacturers through fraud
in the field of intellectual property are estimated at hundreds of billions of dollars.

Formulation of the problem. In 2013-2015, bodies of the State Inspectorate for Consumer Pro-
tection in our country held more than 20 thousand inspections of products on their compliance with
these requirements, the main of which is the compliance with exclusive rights to intellectual property.
As a result, illegal products were found in 28% of cases. There is a growth of food, alcoholic and non-
alcoholic beverages, tobacco products, software, auto parts and light industry products withdrawn
from circulation. The share of counterfeit goods exceeds 20% of the total production. [1, p. 58]

Therefore, it is vital to further develop scientifically based methods and approaches to determine
the amount of economic losses incurred by producers of original products in violation of their exclusive
rights in the technology market.

Analysis of recent research and publications. Theoretical and methodological foundations of
the economy of counterfeit activities are certainly developed in studies of domestic and foreign scien-
tists: Hrabchenko A. I. [1], Yefimov O. M. [2] Zhehus O. V. [3], Kosenko O. P. [4 ], Kostin A. V. [5],
Maksymov S. Y. [6], Pererva P. H. [7], Pohorelov M. I. [8], Tkachova N. P. [9], Tovazhniansky V. L.
[10] and others.

Existing publications overwhelmingly consider legal support of the creation, distribution and use of
intellectual property. In the economic sphere, the attention of researchers is basically given to the def-
inition of technological product valuation and determination of its commercial potential in the commer-
cialization or transfer.

Determination of unexplored aspects of the general problem. Analysis of the research results
of domestic and foreign experts suggests the existence of problems associated with the formation and
implementation of the mechanism of formation and damage assessment of right holders from in-
fringement of their exclusive rights in the industrial production. In particular, the need for its further de-
velopment and improvement of the issue of determining the areas of right holders loss formation, the
structure of their components, methods of their evaluation. There are problems in the field of economic
content determination in the counterfeit terminology database, which often leads to confusion with similar terms,
such as “damage”, “losses”, etc.

Setting an objective. The main purpose of the article is to study processes in the field of counter-
feit of unscrupulous market players. In the center of this activity, according to the authors, are the eco-
nomic losses of exclusive right holders that they incur as a result of illegal activity. In particular, the
critical issue is determining the amount of lost profits of manufacturers of original (licensed) products,
which is an important tool for legal combating against counterfeit activities.

Inadequate study of the processes and mechanisms of counterfeit of industrial activities and the
urgent need to improve it identified the subject and content of the article for authors.

Research results. The essence of the term “loss of profits” is most often identified with income
(profit) lost by a patent holder that he/she would have received under normal conditions of economic
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turnover, if his/her exclusive right was not violated. Unlike other types of losses, lost profits or income
constitute indirect losses. Availability of lost profits is seen only as a chance for a right holder to get it
under certain circumstances. According to the principles of calculating losses from breach of exclusive
rights by manufacturers of counterfeit goods, developed by us, we believe that the introduction into the
commercial circuit of one unit of counterfeit products prevents similar introduction into the commercial
circuit of at least one unit of a legal product. The worthwhile expression of the material damage (lost
profits) can be determined by multiplying the number of counterfeit products by the unit cost of legal
products.

Our studies indicate that the received benefit or lost profit is highly complicated in calculations and
proofs. Upon its determination and justification, it is necessary to show the presence of a causal rela-
tionship of facts between improper actions of the violator of rights and damages caused. In order to
obtain the necessary information required for settlement of the examination the size of the actual loss
based on an analysis and research of retrospective practices of similar violations, determination of the
actual conditions of infringement of exclusive rights, income obtained by the offender, potential oppor-
tunities and plans of the right holder, as well as determining the presence and depth of the relationship be-
tween these factors.

Such a common approach to determine the amount of lost profits, in our view, needs some clarifi-
cation. Not objecting to the past or future realization of the potential of enterprises still needs to be
clarified: does the company have such opportunities, or did it have them? If the company has 100%
deployed its capacity, then what can be the lost profit? There is no opportunity for it anymore. Another
thing is when such production capacity still exists. Accordingly, we offer to determine the capacity (the
maximum level) of lost profit of the enterprise on additional manufacturing and marketing of this prod-
uct, which can be calculated using the rate of production capacity (1) or indicator of the enterprise po-
tential (2):

MIeT = Bl (A-KI5M 1)
VT = BM, (- KIZ) @)

where yr77em, yvr7ew is a potential of lost profits of the manufacturer of the original products for a t

period is calculated, respectively, on the production capacity and the production potential of the prod-
uct; Bll, , BM, — is, respectively, the production capacity of the industrial enterprise and the size of its

production potential for these products for a t period; K", K2 is, respectively, the coefficient of

utilization of production capacity of the enterprise and its production capacity for the manufacture of
this product for a t period.

Our studies indicate low urgency of foregoing assumptions, because the reserves of production
capacity in many engineering enterprises of Ukraine are still quite significant. Most domestic industrial
enterprises have significant opportunities to increase production, due to a significant decline in indus-
trial production as a whole in our country and in most industries. According to our estimates the poten-

tial profits Y177 for individual machine-building enterprises of the Kharkiv industrial region was in

2013 — from 0.37 to 0.91; in 2014 - from 0.34 to 0.87; in 2015 - from 0.43 to 0.92.
The structural model of determining the total amount of profits of holders (licensees) from the viola-
tion of their exclusive rights 3,,,,,is proposed for use as follows (3):

3 =3 +3,+3 +3 +3. +3 +3

ynyw, yn.np docmp 3M.rp doe nmocm niy.ya (3)

where 3,,,, — is the licensor’s loss of potential profits from the sale of additional units of higher
quality original products at higher price; 3,, - loss of a share of the target market, and therefore con-
sumer demand for original products; 3s.cmp — licensee’s damage (loss of profits) of preterm rupture of
licensing agreements operating at the time or reduction in their volume; 3, ,,— a decrease in sales as
a result of decrease in popularity and consumer demand for the original product; 35, — a reduction in
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consumer confidence to manufacturers of original products as a result of more favorable cost perfor-
mance of counterfeit products; 3,.., - losses from breakdown of negotiations on the already approved
agreements for the supply of original products; 3. - losses from breakdown of negotiations on the
already approved agreements on the sale of licenses to potential licensees.

Let us consider types of lost profits included in the formula (3) in more detail and form the methodo-
logical approaches to their definition.

Lost opportunities of the licensor in additional profits by selling additional units of higher quality
original products at higher price 3,,,, can be estimated as follows (4):

3yn.np = NﬂK (LIZ - Lll)a (4)

where N, - is the amount of licensor’s unsold goods at the increased price Li,; LI, is a price in force
in this technology market, at which the sale of this product was made.

Lost past opportunities of the right holder due to reducing the share of the target market and, con-
sequently, the loss of consumer demand for original products 3,,, arisen as a result of unauthorized
supply of counterfeit goods into the territory, which is protected by a patent, and the loss by the right
holder of an opportunity to independently supply similar batches of products during a T period shall be
determined as follows (5):

Sy = SN —COK" ()
where N;mp— volumes of supply of counterfeit goods in t year; L;, C, - accordingly, the market

price and the cost per unit of output in the licensor’s or licensee’s enterprises in t year; (U, —C,) - in-
come from a unit of the original product, if its supply to the market was made independently by the
patent holder or licensee in t year; K - coefficient of increasing rates in t year, which is used to bring
the value of profits of the last period of each t year to the T calculation year, i.e. the date of the esti-

mate (y» — % )-

With the use of the developed dependence (5), the authors calculated profits for some types of
products, trademark holders of which are DAFMI and AGAT LLC that were most interesting for coun-
terfeiters. The values of lost profits reflect lost opportunities of the right holder by reducing the share of
the target market and, consequently, loss of consumer demand for original products 3,, that arose as
a result of unauthorized supply of counterfeit goods into the territory, which is protected by a patent,
and the loss of the holder’s opportunity to independently supply a similar batch of products for the cur-
rent year.

Loss of income from early termination of license agreements, according to the existing opinion, is
the most typical for a direct right holder (licensor). However, according to the results of our research,
these actions are not limited to licensor’s losses, lost profits are also inherent in the licensee’s compa-
ny. Lost business opportunities of the licensee from early termination of existing licensing agreements
or their partial performance (use) 3s0cmp beCause of supplies of counterfeit products to their territory by
the offender, or other infringements of patent rights of the right holder for T shall be determined using
analytical model (6):

By — SO [ANL, - L4 - K EOEDOA— R — 220D ©)

where Ny ' - volumes of original products undelivered to market by | licensee in t year, pcs; R is

a royalty rate for | licensee, relevant at the t time of calculation; T, is an unused validity period of the

license of the | licensee; LllI is a market unit price for licensed products in t year; [, - a proportion of
tax deductions in the unit price of licensed products of the | licensee in the current t period.
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Counterfeit actions of unscrupulous market players may have far-reaching perspective. As we have
noted, consumers will not understand what is what, who to blame, who is guilty, and their actions can
be unpredictable. As one of the possible consequences of such a situation in the market is a current
decrease in sales of original products as a result of decrease in popularity and consumer demand for
original products 3,,,,. Moreover, the decrease should be seen not as a replacement of the original
products by counterfeit products (a separate loss item), but regardless of whether the additional cur-
rent reduced market selling of original (licensed) products due to the psychological uncertainty of con-
sumers in products and the market behavior of the right holder. Current potential losses of the licensor
in this case may be evaluated using the following relation (7):

33M.np. = (th);l - Nl:OHITlp - N(t)p)ufp‘ (1_ 'at) ! (7)

where N;;l - the volume of original (license) products that the right holder sold in the market during
the time (t - 1), i.e. in the period preceding the current period; N;OHmp - the volume of counterfeit goods,
which was sold by violators of exclusive rights in the market during the current t period; N;p - the vol-

ume of original (license) products that the right holder sold in the market in the current t period; L” -

the market unit price of the original (licensed) products in the current t period; [, — a portion of tax de-
ductions in the unit price of the original (licensed) products in the current t period.

Size of opportunities lost by reducing consumer confidence in manufacturers of original (licensed)
products as a result of more favorable cost performance of counterfeit products 3,.¢ shall be evaluated
as follows (8):

B — SN NG — N, — N LA K29 (A — £7,) (8)
=1

where: Ty,¢ — time required by the right holder to return the consumer confidence in original prod-
ucts (for t period = (Tape + 1) value 3, = 0); K2« - a discount rate of different-time cash flows in t

year for bringing damages of the right holder in the future period before the time of assessment t,.
Significant lost opportunities, that is the potential losses of patent holders can 3., occur from the
breakdown of negotiations and refusal of a potential buyer to contract on the agreed terms for supply
of batches of products made using inventions (methods) that are protected by patents, due to supply
of counterfeit products by violators or infringement of patent rights of the holder during T period.
Evaluation of this kind of damage, in our opinion, can be performed using the following formula (9):

rnocm

S = SN (T ST I G AT ©)
t—=1

where N _ - volume of the original (licensed) products sold to customers in t year, which has not

yet been made by right holders, from which the consumer refused due to supply of counterfeit prod-
ucts to the market segment of the license agreements; fy7ecm  creem - accordingly, the contract

price and the cost per unit of not manufactured original (licensed) products from which the consumer
(buyer) refused in t year; K?2“ - a discount rate of different-time cash flows in t year to bring lost prof-
its of right holders in the future period by the time of evaluation; /J°°"— a portion of tax deductions in

the unit price of not manufactured but sold original (licensed) products in t year.
The size of potential losses from the breakdown of negotiations on the already approved agree-
ments for the sale of licenses to potential licensees 3. shall be determined as follows (10):

Bpeve = >_>_leNL, ) - woed@—ROD@—ab] (10)
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where N :m is volumes of licensed products undelivered to the market by | licensee in t year,

pcs.; Rt' is a royalty rate for | licensee, relevant at the t time of calculation (to be determined using av-
erage sector meanings of royalty); T, is a planned validity period of the license of the | licensee; LJ] is a

market unit price for licensed products in t year; /7' - a proportion of tax deductions in the unit price of

licensed products of the | licensee in the t period.

Conclusions. Results of the study suggest the following general conclusions.

1. Our studies indicate that at this time the infringement of exclusive rights to results of intellectu-
al and innovative activity of artists (counterfeiting) in different types of products acquired industrial na-
ture.

2. The volume of counterfeiting in certain sectors of industrial production in the world as a whole,
in Europe and in our country is comparable to the volume of legal production, and in some cases even
exceeds it. Analysis of the content and nature of the informal economy led to the conclusion that the
central place in the criminal economy as the most important component of the informal economy is
taken by the market of counterfeit products.

3. Methodological provisions for the economic evaluation of the size of lost profits of the right
holders in violation of their exclusive rights, the size of which authors linked to the degree of use by
the right holder of their production capacity for the first time.

4. Further research should be associated with the development of methodological provisions for
evaluating direct and collateral economic damage to right holders in violation of their exclusive rights
by unscrupulous players of the target market.
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